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the PLP’s authorized representatives.
SBA will attach the SBA guarantee
and notify the PLP Lender of the SBA
loan number (if it does not identify a
problem with eligibility, and funds are
available).

(c) The PLP Lender is responsible for
all PLP loan decisions regarding eligi-
bility (including size) and creditworthi-
ness. The PLP Lender is also respon-
sible for confirming that all PLP loan
closing decisions are correct, and that
it has complied with all requirements
of law and SBA regulations.

§120.453 Responsibilities of PLP Lend-
ers for servicing and liquidating
7(a) loans.

Servicing and Liquidation respon-
sibilities for PLP Lenders are set forth
in subpart E of this part.

[72 FR 18360, Apr. 12, 2007]
SBA SUPERVISED LENDERS

§120.460 What are SBA’s additional re-
quirements for SBA Supervised
Lenders?

(a) In general. In addition to com-
plying with SBA’s requirements for
SBA Lenders, an SBA Supervised Lend-
er must meet the additional require-
ments set forth in this regulation and
the SBA Supervised Lender regulations
that follow.

(b) Operations and internal controls.
Each SBA Supervised Lender’s board of
directors (or management, if the SBA
Supervised Lender is a division of an-
other company and does not have its
own board of directors) must adopt an
internal control policy which provides
adequate direction to the institution in
establishing effective control over and
accountability for operations, pro-
grams, and resources. The internal con-
trol policy must, at a minimum:

(1) Direct management to assign re-
sponsibility for the internal control
function (covering financial, credit,
credit review, collateral, and adminis-
trative matters) to an officer or offi-
cers of the SBA Supervised Lender;

(2) Adopt and set forth procedures for
maintenance and periodic review of the
internal control function; and

(3) Direct the operation of a program
to review and assess the SBA Super-
vised Lender’s assets. The asset review

§120.461

program policies must specify the fol-
lowing:

(i) Loan, loan-related asset, and ap-
praisal review standards, including
standards for scope of selection for re-
view (of any such loan, loan-related
asset or appraisal) and standards for
work papers and supporting docu-
mentation;

(ii) Asset quality classification
standards consistent with the stand-
ardized classification systems used by
the Federal Financial Institution Reg-
ulators;

(iii) Specific internal control require-
ments for the SBA Supervised Lender’s
major asset categories (cash and in-
vestment securities), lending, and the
issuance of debt;

(iv) Specific internal control require-
ments for the SBA Supervised Lender’s
oversight of Lender Service Providers;
and

(v) Standards for training to imple-
ment the asset review program.

[73 FR 75512, Dec. 11, 2008]

§120.461 What are SBA’s additional re-
quirements for SBA Supervised
Lenders concerning records?

(a) Report filing. All SBA Supervised
Lender-specific reports (including all
SBLC-only reports) must be filed with
the appropriate Office of Capital Ac-
cess official in accordance with Delega-
tions of Authority.

(b) Maintenance of records. An SBA
Supervised Lender must maintain at
its principal business office accurate
and current financial records, includ-
ing books of accounts, minutes of
stockholder, directors, and executive
committee meetings, and all docu-
ments and supporting materials relat-
ing to the SBA Supervised Lender’s
transactions. However, securities held
by a custodian pursuant to a written
agreement are exempt from this re-
quirement.

(c) Permanent preservation of records.
An SBA Supervised Lender must per-
manently preserve in a manner permit-
ting immediate (one business day) re-
trieval the following documentation
for the financial statements and other
reports required by §120.464 (and the
accompanying certified public account-
ant’s opinion):

259



§120.462

(1) All general and subsidiary ledgers
(or other records) reflecting asset, li-
ability, capital stock and additional
paid-in capital, income, and expense
accounts;

(2) All general and special journals
(or other records forming the basis for
entries in such ledgers); and

(3) The corporate charter, bylaws, ap-
plication for determination of eligi-
bility to participate with SBA, and all
minutes books, capital stock certifi-
cates or stubs, stock ledgers, and stock
transfer registers.

(d) Other preservation of records. An
SBA Supervised Lender must preserve
for at least 6 years following final dis-
position of each individual SBA loan:

(1) All applications for financing;

(2) Lending, participation, and es-
crow agreements;

(3) Financing instruments; and

(4) All other documents and sup-

porting material relating to such
loans, including correspondence.
(e) Electronic preservation. Records

and other documents referred to in this
section may be preserved electroni-
cally if the original is available for re-
trieval within 15 working days.

[73 FR 75512, Dec. 11, 2008]

§120.462 What are SBA’s additional re-
quirements on capital maintenance
for SBA Supervised Lenders?

(a) Capital adequacy. The board of di-
rectors (or management, if the SBA
Supervised Lender is a division of an-
other company and does not have its
own board of directors) of each SBA
Supervised Lender must determine
capital adequacy goals; that is, the
total amount of capital needed to as-
sure the SBA Supervised Lender’s con-
tinued financial viability and provide
for any necessary growth. The min-
imum standards set in §120.471 for
SBLCs and those established by state
regulators for NFRLs are not to be
adopted as the ideal capital level for a
given SBA Supervised Lender. Rather,
the minimum standards are to serve as
minimum levels of capital that each
SBA Supervised Lender must maintain
to protect against the credit risk and
other general risks inherent in its op-
eration.

(b) Capital plan. (1) The board of di-
rectors of each SBA Supervised Lender
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must establish, adopt, and maintain a
formal written capital plan. The plan
must include any interim capital tar-
gets that are necessary to achieve the
SBA Supervised Lender’s capital ade-
quacy goals as well as the minimum
capital standards. The plan must ad-
dress any projected dividend goals, eq-
uity retirements, or any other antici-
pated action that may decrease the
SBA Supervised Lender’s capital. The
plan must set forth the circumstances
in which capital retirements (e.g., divi-
dends, distributions of capital or pur-
chase of treasury stock) can occur. In
addition to factors described above
that must be considered in meeting the
minimum standards, the board of direc-
tors must also address the following
factors in developing the SBA Super-
vised Lender’s capital adequacy plan:

(i) Management capability;

(ii) Quality of operating policies, pro-
cedures, and internal controls;

(iii) Quality and quantity of earn-
ings;

(iv) Asset quality and the adequacy
of the allowance for loan losses within
the loan portfolio;

(v) Sufficiency of liquidity; and

(vi) Any other risk-oriented activi-
ties or conditions that warrant addi-
tional capital (e.g., portfolio growth
rate).

(2) An SBA Supervised Lender must
keep its capital plan current, updating
it at least annually or more often as
operating conditions may warrant.

(c) Certification of compliance. Within
45 days of the end of each fiscal quar-
ter, each SBA Supervised Lender must
furnish the SBA with a calculation of
capital and certification of compliance
with its minimum capital requirement
as set forth in §§120.471, 120.472, or
120.474, as applicable, for SBLCs and as
established by state regulators for
NFRLs. The SBA Supervised Lender’s
chief financial officer must certify the
calculation to be correct. The quar-
terly calculation and certification of
compliance may be included in the
SBA Supervised Lender’s Quarterly
Condition Report.

(d) Capital impairment. An SBA Super-
vised Lender must meet its minimum
regulatory capital requirement and
avoid capital impairment. Capital im-
pairment exists if an SBA Supervised
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